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Managed Medicaid
GOVERNORS SAY BBA REGS
COULD KILL MEDICAID MANAGED CARE

When it comes to reforming managed Medicaid programs across
the country, managed care organizations and state governors for once
are finding themselves allies.

Both the American Association of Health Plansand theNa-
tional Governors Associationare stepping up pressure on Congress
and the Bush administration to lessen administrative burdens on Med-
icaid MCOs and to increase the federal government’s financial respon-
sibility for Medicaid.

Managed care has assumed a more and more substantial role in
delivering benefits to Medicaid beneficiaries. Medicaid managed care
enrollment grew steadily from 1996 to 2000, from 40 percent of the
total Medicaid population to almost 56 percent, according to the most
recent data from th€enters for Medicare & Medicaid Services

At the same time, MCOs’ participation in managed Medicaid de-
clined by almost 20 percent during that same time period; other types
of health plans gained members. “A number of MCOs have recently
ended their involvement in Medicaid,” points out the AAHP in its most
recent policy brief on Medicaid managed care, “Enrollment and Plan
Participation Trends in Medicaid Managed Care, July 2001.”

The AAHP names “low state reimbursement rates, the high cost
of administering Medicaid programs, and the complexity of Medicaid
regulations” as the main factors in MCOs’ decisions not to participate
in Medicaid programs. “Going forward, low state reimbursement rates
and new regulations that complicate health plan participation jeopar-
dize the contributions managed care plans have made to improving
the health of Medicaid recipients,” says the brief.

After the initial involvement of MCOs in Medicaid’s “healthy
moms and kids” programs, a new wave of more difficult to treat popu-
lations — dual eligibles, disabled, special needs kids and lower-in-

Claims Payment
FL HMOs SKIRTING PROMPT PAY
WITH MEMBER QUESTIONNAIRES

If your organization operates an HMO in Florida, now is the
time to thoroughly review its prompt pay compliance efforts.| The
Florida Department of Insuranceis investigating HMOs' compliance
with the state’s prompt pay law, and tRirida Medical Association

is pushing for revisions of the law. (Page 27)
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come seniors — have proven to be “more difficult of the commission is still undecided, “there will
projects to undertake,” explains an AAHP official. be private sector membership,” says LaPaille. “All
MCOs involved in Medicaid programs face the players need to have some representation on
regulations that their commercial counterparts don’t,the commission for it to work.%s
the official tellsEli. For example, Medicaid MCOs
that do business in states with multilingual popula-Litigation
tions must provide all their plan material in all those STATE LAWS AGAINST PRIVATE
languages. “There’s a higher number of requirementACTION BAR MEMBER RICO SUITS
on these plans,” the official says.
CMS’ proposed Medicaid managed care regu- Both sides are claiming victory following
lations under the Balanced Budget Act of 1997 aregnother mixed ruling in the Florida multidistrict
also a sore spot for MCOs. The AAHP has submit-managed care litigation, but only the HMOs are

ted formgl comments complaining about regglatoryappea”ng Judg&ederico Moreno’s partial dis-
burdens imposed by the proposed rule, which themjssal of the member plaintiffs’ ERISA claims.
Clinton administration released Jan. 19, 2001, and Moreno, who sits on thg.S. District Court
the Bush administration revised in August.  for the Southern District of Florida in Miami,
The NGA, which met in February in Washing- on Feb. 20 granted some of the defendant HMOs’
ton for its annual winter meeting, is concerned aboutmotions to dismiss but allowed other claims
the Medicaid managed care regs, tpo. “The propose@rought by the HMOs' members to proceed.
rules would create so many barriers for states tQvioreno has allowed some of the members to refile
implement mandatory managed care through theneir claims, and there are now two groups of sub-
state plan amendment option that it would not be-gcriber-track plaintiffs: those who are still mem-
come a valid option at all,” according to the NGAS pers of the HMOs and those who are not.
updated Medicaid reform principles. “Further, the In the subscriber track dh re: Managed
decision to apply an entirely new set of prescriptiveCcare Litigation the plaintiffs chargeAetna,
regulations to currently existing 1915(b) and 1115C|GNA, Health Net, Humana, Prudential and
waivers could very well result in the end of Medic- UnitedHealth Group with denying care and with-
aid managed care.” holding information on the influence of business
The NGA is also worried about federal cost- imperatives on medical decisions.
Sharing pl‘oposals that would shift more costs to the A Separate provider track handles Compiaints
states and about the need for governors to have thgrought against the same group of MCOs by phy-
“maximum flexibility” in designing programs for sjcians across the countracifiCare Health
optional and mandatory Medicaid populations, sayssystemsand WellPoint are still involved in the
NGA spokespersoiChristine LaPaille. Further-  case’s provider track.
more, the governors are alarmed by proposals to  |n his latest decision, Moreno ruled that six
reduce federal matching percentages and are orgaf 16 subscriber plaintiffs could go ahead with
nizing to ask Congress to increase funding for Med-fraud claims under the Racketeer Influenced and
icaid programs, according to both the AAHP offi- Corrupt Organizations Act. Moreno threw out the
cial and the NGA' policy statement. other 10 RICO claims on the grounds that state
The matching issue is important to health plansregulations in Florida, New Jersey, California and
because “if the states can’t get money elsewherevijrginia conflict with federal RICO claims. These
they will reduce reimbursement to prOViderS ratherfour states have laws that bar private causes of
than cut benefits or raise taxes,” the AAHP official gction for insurance fraud.
explains. “The more money states can get, the more  Moreno made the reverse-preemption deci-
money they’” have to reimburse prOViderS, includ- sion based on the M(;Carran-Ferguson Act —“a
ing health plans.” _ law that Congress passed to prohibit federal law-
~ MCOs will likely have an opportunity to work suits that encroach upon the state regulatory de-
with the governors to put pressure on Congress. Thejsion-making process,” according to the ruling.
NGA at its winter meeting decided to establish an The remaining p|a|nt|ffs hail from Texas and
independent Commission on Medicaid Reform mississippi; plan members from other states that
Policy that will be responsible for bringing these is- allow private cause of action for insurance fraud
sues to Congress’ attention. While the compositioncoyld sitill join them. Plaintiffs’ attorneys were stal-
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wart in response to the ruling. “The core issues inquestions” at this point in time, “[b]ecause the next
the case are still part of the case,” s&ephen  stages of the litigation have ‘the potential to con-
Neuwirth of Boies Schiller & Flexnerin New York. =~ sume vast resources from all litigants,” according
But “there’s no way now that the plaintiffs can to the motion for interlocutory review.
establish a nationwide class for RICO purposes,” The decision over class certification is Mor-
Stephanie Kanwit, senior vice president of the eno’s next step. “It is worth noting that the [11th
American Association of Health Planstells Eli. Circuit] has never upheld class certification in a
Moreno also threw out some of the members’RICO case,” says Aetna in a statemeft.
claims brought under ERISA that charged the MCOs
with inadequately disclosing coverage in summaryClaims Payment
plan descriptions. In these claims, the subscribers-L. HMOs SKIRTING PROMPT PAY
argued that plans didn't use the term “medical ne-WITH MEMBER QUESTIONNAIRES
cessity” in its conventional sense and that the MCOs’
medical decisions are improperly influenced by fi- If your organization operates an HMO in Flor-
nancial concerns. ida, now is the time to thoroughly review its prompt
“All that's left in the ERISA [claims] is the pay compliance efforts. ThElorida Department
gag clause,” says Kanwit. “As far as we're con- of |nsurance is investigating HMOs' compliance
cerned, it's a non-issue,” she avers. Moreno leftyith the state’s prompt pay law, and tRrida
intact the members’ claims that the MCOs breachedviedical Associationwants the law revised.
their fiduciary duties under ERISA by enforcing “There’s a review going on of all the HMOs
“gag orders,” or restrictions on what physicians canin Florida under prompt payment legislation passed
tell members about their health coverage options.two years ago,” a spokesperson for the FDOI tells
These plans do not use gag clauses that intefgji. So far the FDOI has issued nine consent or-
fere with the doctor-patient relationship, says ders to HMOs addressing problems the department
Kanwit, citing aGeneral Accounting Officestudy.  found in reviews of their claims payment processes.
“I can’t imagine how the plaintiffs are going to get And there could be more. “The review pro-
restitution of premiums for the existence of gag cess will happen with all the state’s HMOs,” says
clauses that don’'t even exist,” she maintains. the spokesperson, who said the FDOI could not
Moreno refused to dismiss the non-members’yet issue the names of the HMOs involved in the
ERISA claim that the HMOs' failure to disclose fi- ongoing investigation. The FDOI licenses 34 HMOs
nancial incentives is a misrepresentation thatin the state, nine of which are currently winding
breaches their fiduciary duty under ER|SA, but hedown and not Writing any new business, accord-
did say that “these plaintiffs should be aware Ofing to the agency’s most recent HMO directory.
the fragility of their claims.” The HMOs received the consent orders in mid-
“The plaintiffs repled their summary plan de- February and have 30 days to respond, the FDOI
scription claim by stating that the defendants ‘in- spokesperson explains. They have three options:
accurately described the medical necessity definisign the consent orders, ask for an administrative
tion actually applied during the claims review pro- hearing to dispute the FDOI's review, or refuse to
cess,” says Moreno. If all the plaintiffs are doing sign the orders. “If they refuse to sign, there’s the
is re-alleging that the HMOs fail to give them potential for administrative action,” the spokesper-
enough information about cost-suppression incenson says. “But we assume that will not be the case.”
tives to put “medical necessity” in context, that Under Florida’s prompt pay law, plans have
claim will once again fail, says the judge. 35 days to pay providers. “We recently passed
On March 1, Aetna, CIGNA, Health Net, Hu- prompt pay legislation,” said FMA President Dr.
mana, Prudential, and United asked Moreno to re-Terence McCoy at the time, “but this legislation

consider his Feb. 20 ruling, complaining that hedoes not work as long as the HMOs continue to

should have dismissed those former subscribersfind loopholes in the law.”

fiduciary duty misrepresentation claims as well as Providers say HMOs are currently exploiting

all the plaintiffs’ gag-order claims. a loophole by pending claims payment on the gath-
The HMOs on March 1 also filed a request ering of extra information from members. A pa-

that thel1™ U.S. Circuit Court of Appealsreview  tient account representative at a provider in Or-
Moreno’s decisions on “these important threshold|ando, FL tellsEli that HMOs — contracted and
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non-participating, small and large, government pro- The Blue Cross Blue Shield Association
grams and commercial — are refusing to pay claimsand theHealth Insurance Association of Amer-
until members return questionnaires, accident detailsca recently published analyses of state legisla-
or preexisting condition information to the HMOs. tures’ action on health care issues affecting MCOs.
“We try to get in touch with the members to tell Prompt Pay. Thirty-one states “introduced
them to get in touch with the insurer and tell it what bills that would either clarify the application of
it needs to know so that the claim can be processedgurrent guidelines, stiffen existing standards or
says the account rep. “But patients are nonresponadopt new ones, and 15 enacted such legislation,”
sive to us and to the insurance company.” according to BCBSA's annual “State of the
Claims aren't paid for months — long after the States” survey released Feb. 14. “The total num-
35-day deadline plans would otherwise have undeber of states with prompt pay laws or regulations
the prompt pay law. Providers have had to piece tohas now reached 48."
gether the problem by auditing their accounts receiv- HIAA reports slightly more action on the
able and finding that the HMOs’ practice of pending prompt pay front: “This year, legislation was in-
claims is producing this new version of unpaid claims.troduced in 33 states,” says HIAA, “with &8lopt-
Providers are caught because the HMOs telling more stringent standards.” HIAA counts laws
them they’re not allowed to bill the members, and passed in the District of Columbia, Illinois and
their contracts with the HMOs don’t address the situ-New Jersey as being passed in 2001 although
ation. “No one thought this would be an issue whenNew Jersey, for example, passed a prompt pay
the contracts were drafted,” says the account rep, whtaw in December 1999 and updated it in 2001.
adds that hospitals are no better off in this situation, Health Plan Liability. While nearly half of
even though the HMOs often tell the providers tothe states considered liability proposals last year,
have the hospitals, where the services were perenly four — New Jersey, North Carolina, Oregon
formed, contact the members. and West Virginia — enacted them, says BCBSA.
“Our claims are clean,” says the account rep in Oregon passed a rather ambiguous law that
Orlando. “We're told [by the HMOs] that there is noth- makes a plan’s exposure to lawsuits dependent
ing wrong with claims but that nothing can be re- on its decision whether to abide by independent
leased until they receive the [member] information.” review organizations’ determinations, according
The FMA maintains that the HMOs are able to to BCBSA: “[I]f a health plan chooses not to be
do this because Florida’s definition of clean claimsbound by the reviewers’ decisions and fails to
is unclear. “Under current prompt pay laws the HMO comply, then an enrollee may sue for damages
can require a survey, but it must be for substantiatarising from an adverse decision.”
ing evidence to process the claim,” says FMA spokes- Health plan liability “[b]ills in Delaware, the
personLisette Gonzalez Mariner. “We don’t think District of Columbia, Illinois, lowa, Kansas, Mas-
HMOs can use a patient survey or satisfaction sursachusetts, Michigan, Minnesota, New York,
vey. It's got to be part of the claim.” Pennsylvania, Rhode Island and Tennessee will
The FMA is pushing legislation this year that carry over to 2002,” says HIAA.
would remove the definition of clean claims and clear Mandates. During 2001, every state intro-
up the problem, says Gonzalez Mariner. Underduced bills mandating new benefits,” according
Florida HB 293 and SB 362, “all claims would have to HIAA. “Overall, more than 550 new mandates
to be removed or disputed within a certain timewere introduced, and 65 became law.” Delaware,

frame,” she explains. “On both ends¥ Illinois, Indiana and Kansas enacted mandates
to cover a limited type of mental health parity,
State Regulation and Connecticut, Maryland and Oklahoma now
LEGISLATORS SEEK TO DEFINE require coverage of hearing aids, says BCBSA.
‘MEDICAL NECESSITY’ IN 2002 In a bit of good news, “a countervailing

trend” emerged in 2001 as eight states “took ac-

Prompt pay, health plan liability and coverage tion to curb the proliferation of mandated health
mandates continued to attract the attention of stat®enefits by requiring that cost-benefit analyses
legislatures in 2001, and industry groups say manbe performed,” adds BCBSA. The eight states are:

aged care organizations can expect to see similafitkansas, Hawaii, Louisiana, New Jersey, North
trends continue into 2002. Carolina, North Dakota, Texas and Vermont.
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Other Issues.External review and utilization Creating and maintaining reporting mecha-
review caught the attention of a handful of states,nisms has become more challenging with recent
according to HIAA. States also passed laws regutechnological innovations. Without anonymity, your
lating pharmacy access and pricing, expandingreporting mechanism will fail, warned attorney
coverage for the uninsured and implementing theMichael Roach with Chicago-based/lichael Best
privacy provisions of the federal Gramm-Leach- & Friedrich . Caller ID can complicate providing

Bliley Act, says the BCBSA. an effective hotline, Roach told listeners atEn
Of the 46 states that considered GLBA legis- audio conference Jan. 17.
lation, says HIAA, 32 passed privacy legislation One solution is to set up a separate phone line,

and 36 promulgated regulations under GLBA.  without caller ID, and explain to employees that
Antitrust legislation designed to allow physi- the compliance officer will not pick up that phone
cians to bargain collectively with plans was largely but will listen to the message the caller leaves, Roach
unsuccessful. Seventeen states introduced legislasuggested. And tell employees they can always call
tion in 2001, but only New Jersey joined Texas asfrom a pay phone, he added.
the second state to adopt antitrust waivers. Using e-mail to report compliance concerns
2002 Forecast.Benefit mandates will con- makes anonymity difficult, said Roach. Many en-
tinue to be a hot item in the states in 2002, accordtities stick with the old-fashioned acceptance of
ing to both the BCBSA and the HIAA. Every state written reports to get around anonymity challenges.
legislature in session — 44 plus the District of Co- Implementing an effective reporting mecha-
lumbia — “will consider proposals to require health nism is a crucial first step, but you must demon-
insurers and health plans to pay for specific serstrate to reporters that you are taking their concern
vices,” the HIAA says. seriously, Kleiman says. Take appropriate action
In addition, the HIAA says MCOs can also on the tip, then don't hesitate to report back to the
expect states to continue to restrict utilization re-employee, counsels attorndycholas Harbist with
view decisions, to establish statutory definitions of the Cherry Hill, NJ office oBlank Rome Comisky
“medical necessity” and to re-examine previous & McCauley. Deal with the problem internally, he

market “reforms” as leading issues in 2002. advises, because if you ignore it you may find your-
Continuing a “troublesome” trend that self dealing with the government instead.
emerged just last year, “provider groups will pur- Retaliation against a reporter destroys your

sue special interest legislation that would requirecompliance program’s effectiveness, Roach
health plans to make direct payments to non-parwarned, so be careful to protect an employee who
ticipating healthcare providers, with potentially reports a problem with a supervisor.

harmful effects on consumers,” adds BCBSA. But keep in mind that confidentiality is a “give
“Health plan liability legislation will continue to and take issue,” attornegjuan Bellido with Rosen-

be championed by the trial bar and medical estabberg & Schapiro in Boston tellsEli. If a reported
lishments in selected states, but will face an uphillmatter enters the internal investigation phase, your

struggle due to cost concerns¥ organization needs to have the ability to verify the
facts behind a caller’s report.

Compliance Plans “If you put forth a policy that says, ‘We're

CRAFT HOTLINE POLICIES TO MAKE going to protect confidentiality no matter what,

ROOM FOR INVESTIGATIONS you're letting yourself into an open field for calls

reflecting grudges and baseless allegations, with

If your employees are unwilling or unable to no responsibility on the person making the call,”
report compliance violations, you might as well says Bellido, whose firm helps craft compliance
hang up a sign saying “Whistleblowers Welcome.” Plans for health care organizations.

Providing your emp|oyees with several op- The key is Crafting a balanced Conﬁdentia”ty
tions to report concerns increases the chances youtolicy. To improve your reporting mechanism, edu-
organization will hear about a problem before thecate staff about how to report, investigate promptly
feds do, experts say. A meaningful and responsivednd keep accurate records, say experts.
telephone hotline is one of the best defensive mea-  The hotline is useful if the organization or
sures you can take, according to Los Angeles-base@ntity sets it up as the point of input that allows an
whistle-blower attornewark Kleiman . employee to not only report an incident but also to
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go on and provide supporting information, says ment measures to “make NCQA's standards con-

Bellido, who agrees that offering untraceable, dedi-sistent with state and federf@kpartment of La-

cated lines becomes important in that respect.  bor regulations in the same area, helping to re-
He suggests that organizations use an internatluce the total oversight burden for health plans.”

screening mechanism to ensure that the compliance  MCOs have until April 1 to comment.

committee or officer review allegations received via In Other Compliance News:

the hotline before making any determination about * MCOs won't be catching any further breaks

what type of investigation is necessary in responseon the compliance deadline for the DOL’s final
“We have recommended that clients say thingsmanaged care claims regulatidRpbert Doyle

like ‘the organization will maintain confidentiality of the DOL Pension and Welfare Benefits Ad-

to the extent it's possible to do so,” explains Bellido. ministration told health plans at thAmerican

“We've crafted language that alerts employees thatAssociation of Health Plans’2002 policy con-

if further discussion or verification [of the facts] is ference Feb. 27. Employee benefit plans must re-

needed, there will be some need to verify the idenvise their appeals and claims procedures by Jan.

tity of people involved or the nature of allegation.” 1, 2003 at the latest, under the last extension
But the bottom line is that the organization granted by the Bush administration in July 2001.

needs to “make sure the policy nurtures the sense  “We’re not going to provide any more ex-

that whatever the callers’ thoughts or allegationstensions of time on that deadline,” elaborates a

are, it's not going to deem them as ridiculous orPWBA spokesperson. Nor is the PWBA “actively

‘just a grudge,” and that it's going to investigate considering any amendments to it,” the spokes-

and review everything,” Bellido concludes. “If the person adds. Doyle also said the claims reg is “al-

actual allegations are determined to be a problemready consistent” with proposed patients’ bills of

it's better to address and handle them in-houserights in the House and Senate.

before they surface.” » Compared to 2001, Medicare+Choice or-
“Then, after corrections or adjustments haveganizations can expect little change in the 2002

been made, carefully determine if the entity needsHEDIS reporting requirements, which CMS posted

to consider self-reporting to the government,” Belli- Feb. 7. Go to www.hcfa.gov/stats/hedisru02.hém.

do says. “To get to that point and to have the ab#i .

ity to decide such issues accurately, a ‘confide %E“ Research

tial' hotline and screening process are importaét.” _Mana B0 CQ m—
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Industry Notes
NCQA PROPOSES REDUCTION
IN ACCREDITATION BURDENS

MCOs should prepare now for accreditatig
changes coming their way over the next two yead
The National Committee for Quality Assurance
announced March 1 that it is revising its 2003 3
creditation standards for MCOs, managed beh
ioral health organizations and PPOs.

Proposals that the NCQA says will redug
burdens on plans include the elimination or mo
fication of “several standards that historically ha
required extensive documentation of MCO activ
ties in the areas of measurement, intervention, f
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low up, and evaluation of clinical quality improve-

ment activities.”

NCQA expects to measure plans’ success| Iff

improving clinical quality by evaluating their per-
formance on certain HEDIS and CAHPS measur
NCQA also proposes to revise utilization manag
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